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.IN. THE SUPREME COURT OF THE HAWAIIAN

ISLANDS.

rrosEPn G: henriotte c. james k. parts. aMiKr:
EARY C. PARIS, and J. D. PARIS, Jr.;'Admim!BSort- -

. ,. -

of the .Estate of J. D. Paris, Sr., deceased.' . J

. s?s?i&rft:;r-- appeal. j s

. HEARING, July 1, 1896. DECISION, Sept 14, 1896

JUDD, C. J., FREAR AND WHITING, JJ.

Specific performance of an option of purchase contained in a lease will, --

not "be decreed after a forfeiture of the lease has been incurred-fo- r
breach of condition, if such breach has been persistent and "

willful on the part of the lessee.
A conveyance of leased premises carries with it the right to possessions .

upon a forfeiture for breach of condition.

OPINION OF THE COURT, BY FREAR. J.

This is a suit for specific performance of an option of purchase
;;?r . contained in a lease from J. D. Paris, Sr., to the plaintiff.

?." After making the lease, the lessor conveyed the premises to
defendant James It. Paris, a minor, sxibject to life interests in
himself and his wife, the defendant iXIary C. Paris. Subsequently
he died, and his son, J. D. Paris, Jr., defendant, was appointed
administrator of his estate.

The lease is of a stone house with three enclosed lots, 10.71
acres in area, at Kaawaloa, South Ivona, Hawaii, for a term of
twenty years from the first day of October, 1SSS, "and upon the
fulfillment of the conditions hereinafter set forth." Then follow ,

V-- ", five covenants by the lessee in separate paragraphs, the second

r of which is a covenant "to clear the lantana from all the said en-- :
closed lota within eighteen months from date, and to keep them
clear until the termination of said lease." Following these cov-

enants of the lessee is a covenant of thelessor for quiet enjoyment,
'"the lessee fulfilling the terms and conditions herein stated."
Following this is a separate paragraph, as follows: "3Ioreover
the lessee shall have the privilege of purchasing said, property
with 2 acres of land more or less additional to square two corners
of the lot, when he shall have paid the sum of $450.00 to the
lessor or .to his legal representatives." Finally there is a para-

graph providing for reentry in case default shall be made, in
fulfilling any of the conditions of the lease.

The lessor and, after his death, his son, J. D. Paris, Jr., as '
administrator of his estate, accepted rent ($50 per annum, pay--

- ' able quarterly in advance) until April 1, 3S95. On April 30,

1S95, J. D. Paris, Jr.,. as administrator, sent the lessee notice to

quit for breach of the condition to clear the land of lantana.
A day. or two later he was tendered the rent for the quarter

;'
. . beginning April 1, 1895, which he declined to receive. He then

.
' instituted proceedings and obtained judgment for possession of

the premises, in the District Court of South Kona. - The case
s was appealed to the Circuit Court, where it is still pending. On

or about June 3, 1S95, on advice of counsel, J. D. Paris, Jr.,
- went upon the premises and read two notices, one on behalf and

'
, as guardian and father of J. R. Paris, the other on behalf and

,-
-t by the authority of Mary C. Paris, iu each of which notices he

" stated that he entered upon the premises and took possession of
the same for breach of the conditions, terms and covenants of the
lease, and demanded immediate and peaceful surrender of th.e

premises, which was refused. August S, 1S95, ICary C. Pans
released and quit-claime- d the premises to James R. Paris. Aug- -

- ust 21, 1S95, James It. Paris, by J. D. Paris, Jr., as guardian
ad litem and next friend, brought ejectment for the premises

against the lessee, in the Circuit Court. In October the lessee
tendered J. D. Paris, Jr., for the land $450 (which was declined),
and on November 20, 1S95, brought this suit.

At the commencement of the lease, October 1, 1SSS, a large
:

"

portion of the land was, covered with lantana; at the end of the
' first eighteen months a little over half of this land had been
? cleared. On April 30, 1S95, the date of the first notice to pit.

there was still about three-fourt-hs of an acre of the original
" growth of lantana on the land, and considerable young lantana,

two or three feet high, scattered over the land in patches. On '

June 3, 1S95, the date of the second notice and entry, most of
' .. the old lantana had been. cleared, but there was a large growth

'. of young lantana, nearly all in flower and some in seed, some
- ' of which was still on the land after the commencement of this'

suit in November. .
"

- .

It is argued for the defendants that the effect of the word
"moreover at the beginning- - of the option paragraph in the

" 'J lease is to incorporate in that paragraph. the clause-"th- lessee
" y . fulfilling the terms and conditions herein stated," found in the

preceding paragraph, relating 'to quiet enjoyment, and so make
the exercise of the purchase option expressly dependent upon

of a condition precedent, failure in" the perform-
ance of which would work a forfeiture of the option, notwith--,-.

standing the continuance of the lease by the acceptance of rent,
"and thus bring the case within the principles governing Gilbert

- :' i. Port, 2S Oh. St. 270, and Steele v. Bond, 32 Minn. 14. But
' ' it seems to us that the case is more analogous, so far as the con-:- "

struction of theNinstrument is concerned, to JTaga'r'v. Buck, 44
4

V.t. 285, relied on for the plaintiff. See also Grcpn v. Low, 22
; - Beav. B25. In Ifagar v. Bucl: there were covenants to build a
; .: - . house of a certain kind and size within two years, and to keep

hoiises in repair; a covenant of quiet enjoyment on condition of
performance of the lessee's covenants: an option of purchase
upon payment of $500, and power to enter and take possession

upon breach of the lessee's covenants. The Court held that the

I - option of purchase might be exercised so long as the lease was

. ; continued in force by the acceptance of rent, notwithstanding
failure to keep the covenants; that the right to enter for breach
of the covenants was waived so long as rent was accepted, but
no longer, the covenant to repair being a continuing one; and .

that although entry had been made for breach of this covenant,
equity would relieve against the forfeiture because it would
work a hardship to the lessee and full compensation could be.

made totlie lessor.
Courts of equity regard the performance of covenants in

.leases as-t- he real object desired, and the right of entry as mere
security for such performance, and so "they do not always hold
parties strictly to their legal rights, but often relieve against a

forfeiture, especially if full and exact compensation can be made
o the injured party. Accordingly, in case of a breach of a cove-

nant to pay rent, belief is generally granted against a forfeiture,
.because payment of the rent with interest thereon is deemed full
and exact compensation. But in the case of other covenants, as

to repair, insure, clear off lantana, etc., relief will not generally,
except in cases "of fraud, mistake, accident or surprise, be granted,
because the exact compensation cannot be ascertained. And even

in cases where exact compensation can e made, relief-wi- ll not
be granted if the breach is due to gross negligence or is per-

sistent and willful on the part of the lessee. See Garrett i
Macfarlanc, G Haw. 435; 1 Pom. Eq. Jur.,.Secs. 452-45- 4; Tay-

lor, Ld. & Ten., Sec. 496.
In Uagar v. Buck, supra, the Court went so far as to relieve

' against a forfeiture incurred for a breach of a covenant to repair,
but this was expressly on the ground that the option to purchase
for a definite sum brought the case within the rule applicable
to cases where full compensation can be made; for, upon the
lessor's parting" with all his interest in the premises by a convey-

ance thereof for the sum agreed upon, it would, thought the
Court, be immaterial to him Avhether the covenants had been
kept or not. And although that case seems to have gone about as

far as any in this direction, we might nevertheless feel obliged

to follow it, if it were not distinguishable from the case at bar.

It seems to us that the present case, unlike the Vermont case

so far as appears, is one of those in which the breacli has been
persistent and willful. It appears that the lessee might by reason-

able effort have cleared the land within the first eighteen months
and kept it clear afterwards. And although rent was .accepted,

and this may have technically constituted a waiver of the breacli

for the purpose of continuing the purchase option as well as the
lease proper, until April 1, 1895, yet the tenant was not thereby
led to believe that the breach was acquiesced in or that a forfeit-
ure would not be enforced, for repeatedly during nearly the whole
period, at least after the expiration of the first eighteen months,
ho was urged to clear the land, and was told that he had lost his

option by his failure to do so, and was warned that he would lose

his lease also if he did jiot keep his covenant; but, to judge from
liis own testimony as well as that of J. D. Paris, Jr., the princi-

pal witness for the defendants, he was indifferent to these warn-

ings, and disposed, to clear the land solely Avith a view to his
own convenience, regardless of his duty under the covenant.
The breacli continued the whole period including over seven
months after rent was refused, and when there was not even a

technical waiver; and not until the lapse of a. considerable time
after the bringing of the action of ejectment, to say nothing of
prior efforts to recover the premises from the lessee for breach,

of his covenants, did he attempt to exercise the option to pur- -'

chase. The legal right under such circumstances is with the
landlord, and if the tenant desires to be relieved from the conse-

quences of his own acts, it must appear at least that he has not
persistently and willfully neglected to perform his own obliga-

tions. He who comes into equity must do so with clean hands.
It is, however, argued that the lessor's grantee did not succeed

to the right to enter and take possission for breach of condition.
. This seems to have been the rule at common law. Co. Lift.,

214a. "But now," says Taylor, Ld. & Ten., Sec. 440, "a con-

veyance of leased premises, without reservation, carries with it
all the grantor's rights in the lease, including the right to pos-

session upon a forfeiture for the breach of any of its conditions,
and excepts only such obligations as are merely collateral
thereto, or of a personal character." This change" in the law was
made by statute in England (32 Hen. VIII. c. 34), and in
many o the United States, but in some States it appears to have

, been adopted without the aid of statute. See Page v. Esty, 54
" Me.. 319; McGufie v. Carter, 42 Mich. 497; McKissick v.

Pickle, 1G Pa. St. 140. Another branch of the same rule at
common law prevented a reservation of rent from passing to a
lessor's grantee. Co. Litt., 213b. This also has been changed by
statute in, England, and partly by statute and partly by judicial
decisions in America. Taylor, Ld. & Ten., Sec. 439; Perrin-v- .

Leppcr, 34 Mich. 292; Burden v. Thayer, 3 Mete, 7G.

The old rule is a provision of the feudal law, and grew out of
a state of society which does not exist in these Islands. There is
not now and here the necessity that there was in England in
the Middle Ages for laws against champerty and maintenance
to.prevent the stirring up of suits for purposes of oppression, nor
any reason why a landlord should not convey his estate without
the consent (attornment) of his tenant. Freedom rather than
restraint of alienation is required under present conditions. The "

reasons for this rule having ceased, the rule itself should also
cease. And there can be little doubt thai lessors' grantees have
hitherto in these Islands acted accordingly and exercised the
rigfit of entry for breach of condition; although we do not know
of any judicial decision directly upon the subject. In-Dori- s v.

Spencer, 3 Haw. 274, the Court suggested but did not decide
the question whether our statute did not go so far as to give the
right of entry to the lessor's grantee. See Civ. Code, Sec. 939,
relating to summary proceedings to recover possession. In Gar-
rett 0. Macfarlanc, G Haw. 435, the Court, .while it did not
expressly refer to the question, assumed that the lessor's grantee
might exercise the right of entry, for it held (on demurrer) that
equity would relieve against the forfeiture. There would have
been no necessity for so holding, and the lessee would have had
an adequate remedy at law, if the grantee of the reversion could
not have lawfully entered. See also Kuamu v. Iauhea, 9 Haw.
612. "We are of the opinion that the old common law rule in
question is not law here, because it is "otherwise established by
Hawaiian national usage." Laws of 1892, Ch. 57, Sec. 5.

The decree appealed from dismissing the bill with costs is
affirmed.

A. G. M: Robertson for plaintiff. -

Kinney & Ballon for defendants.
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IN THE SIfPREME- -. COURT OF THE HAWAIIAN

'?'"' , ISLANDS. -
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-

,:
' , ' MRS.. E. K. BOOTH v. KAPUATCELA (w).

''.' ' "APPEAL FROM A DEGREE IN PARTITION.

HEARING, JUNE 26. 1896. DECISION, SEPT. 14,' 1896: -

JUDD, C. J., FREAR AND "WHITING, JJ.

A's grantors were sued in ejectment and claimed the entire land, and
made no special claim to a wooden house thereon. Judgment

- "was obtained against A's grantors for an undivided half of the
land. The presumption Is, in default of evidence, that the house
was a part of the real estate, and A is estopped from showing in

- subsequent proceedings in partition, that the house was erected
by her ancestor in title and is her exclusive property.

OPINION OP THE COURT. BY JUDD. C. J.

The question in this case appears to be whether a party who
was sued in ejectment antl against whoni1 a verdict wasrendered
for a moiety of the land is, on a bill for partition of) the land,

J gi, Sl i ijj.-tffo -

t

estopped to show that a cortaiu wooden house on the conlmbu
estate was exclusively the property of her ancestor in title:

The Circuit Court affirmed the report of the Commissioner
who made a division of the land, awarding ono parcel to plaintiff
and the other to defendant, the house in questiou being upon the
portion set off to defendant, another house being on the portion
set off to plaintiff. It appears that in the trial of the title the
present plaintiff's grantors did not make special claim of owner-

ship in the house, but claimed in defense the entire land under
a deed from one Pilipo, who the jury found to be entitled to but
one-ha- lf of the same, and the present defendant the other half.
The question of title to the land as it stood, and necessarily of

,the improvements, hereditaments and appurtenances appertain-
ing, was litigated between the parties, and the verdict of the
jury is conclusive that each party was entitled to one-ha- lf of the
entire estate, including improvements. It was incumbent upon
the Commissioner to view and divide the estate as he did. And
no exception was made to his report, which presumably took
into consideration.the value of the house in question as a part
of the estate. There is no evidence before us to show whether
the liouse is affixed to thoxsoil so as to be a part of the realty,
and in default of such evidence the presumption is tliat it is of
that nature.

In resisting the suit of the present defendant (then plaintiff)
at the trial of the ejectment case, it would have been competent
for the then defendants (grantors of present plaintiff) to have in
their answer claimed the house as exclusively their own, and-w- e

doubt nottbata verdictwould havebeen rendered in accordance
with the proofs adduced. 2fo such claim was made, and the
plaintiff is now estopped from making it.

Decree affirmed.
Magoon iG Edings for plaintiff.
Kinney iG Ballon for defendant.

"Disfigured For Life"
Is the despairing cry of thousands

afflicted with
Unsightly skin diseases.

Do you realize what this disfiguration
means to sensitive souls?

It means isolation, seclusion.

It is a bar to social and business success.

Do you wonder that despair seizes upon
these sufferers when

Doctors fail,
Standard remedies fail,
And nostrums prove worse than useless ?

Skin diseases are most obstinate to cure
or even relieve.

It is easy to claim xo cure them, but
quite another thing to do so.

CUT1CURA REMEDIES
Have earned the right to be called Skin

Specifics
Because for years they have met with

most remarkable success.

There are cases that they cannot cure,
but they are few indeed.

It is no long-drawn-o- expensive ex-

periment.
25c invested in a tablet of
CUTICURA SOAP ,.;- -
Will prove most convincing. "
In short,
CUTICURA WORKS WONDERS
And its cures are simply marvellous.

Spzzdt Cube Treatjif.nt. Warm butha with
CuTiccnA Soap, gentle applications of Curl- - vra (oint-
ment), followed by mild doses of CrriccnA ItEmLVEXT
(the new blood partner).

Sold throughout the worM. Bil1h drpnl: T
So. 1, Klne Eilwmrt-iL- . V. f 01 n Icl.. AXI
CHEMICAL LOBrCEATIOXsoie rropnewri. uom w p

G N. WILCOX, President.
E. 80 HR, Secretary and Treasurer.

b

HACKFELD. President.
MAY, Auditor.

Pacific Guano and Fertilizer Co.

POST OFFICE BOX 484 MUTUAL TELEPHOHE 467

We Are Prepared to Fill All Orders for

Artificial
Fertilizers;

ALSO, CONST AKTLY ON HAND:
PACIFIC GUANO. POTASH. SOLPHATE OF AMMONIA.

NITRATE OF 80DA, CALCINED FERTILIZER,
SALTS, ETC.. ETC., ETC

Special attention given to Analysis of bv our agricultural chemist.
All goods GOARANTEED in every respect.
For further particulars apply to

DR. W. AVEBDAM. Manater

BY

AT

Company.

Island Visitors
TO HONOLULU I

SAVE' YOUR
TRAVELING. EXPENSES

PURCHASING YOUR

If you are not coming to Honolulu
send for patterns and Your
orders be attended to quite as well
as If you selected the articles

JUST A as
sortment' of French French
Chalys, Black Black and Col-
ored Serges,

X. F. Vice
T.

soils
are

will

mm unaao and

Dry Goods
L. B. KERR'S..

quotations.

yourself.
RECEIVED: complete

Muslins,
Alpacas,

Cashmeres, Ribbons,

Fertilizer

L. B KERR,

Laces, Flowers, Linen Handkerchiefs,
Table Napkin's, Linen Damasks-bleac- hed

and unbleached. Bedspreads,
Blankets and Sheetings.

Also a fine range of Men's Suitings
and Trouserings.

A. Single Yard or Article at "Whole-
sale Prices

Queen Street,
Honolulu.


